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The Uniform Negotiable Instruments Law, is it Produc- 
ing Uniformity and Certainty in the Law Mer- 
chant ? 

II. 

[The references to the various sections of the Act are to the Standard Act, as 
generally adopted, and as given in Brannan on the Negotiable Instrument 
Law.] 

(6) The rights of a party to commercial paper who is the real 
but not the apparent surety. Sees, up, 120, 192, 63, 64. 

Before the Act parol evidence was almost universally ad- 
mitted to show that the payee, or any holder, when he took the 
joint commercial paper of two makers or acceptors, knew of the 
suretyship of one for the other. 92 The knowledge of that fact 

M Joint Acceptors or Makers Were Discharged in Liquidators of Over- 
end & Co. v. Liquidators of Oriental, &c, Co., Law Rep. 7- Eng. & Ir. App. 
Cas. 348 (1874) ; Taylor v. Burgess, 5 H. & N. 1 (1859) ; Pooley v. Harra- 
dine, 7 Ellis & Bl. 430 (1857); s. c. Ames's Cas. on Suretyship, 159; Hall 
v Wilcox, 1 Mood. & Ro. 58 (1831) ; Zapalac v. Zapp, 22 Tex. Civ. App. 
375 (1900) ; Kempner v. Patrick, 95 S. W. 51 (Tex., 1906) ; Fuller v. Ques- 
nel 63 Minn. 302 (1895) ; Kaufman v. Barbour, 98 Minn. 158 (1900) ; Drescher 
v. Fulham, 11 Col. App. 62 (1898) (extension of time); (semble) Byers 
v. Hussey, 4 Col. 515 (1878) ; Wheat v. Kendall, 6 N. H. 504 (1834) ; (sem- 
ble) Merrimack, &c, Bank v. Brown, 12 N. H. 320 (1841) ; Savings Bank 
v. Chick, 64 N. H. 410 (1887) ; Smith v. Clopton, 48 Miss. 66 (1873) ; Tur- 
rill v. Boynton, 23 Vt. 142 (1851) (joint maker of note discharged by ex- 
tension to other joint maker) ; Bruce v. Edwards, 1 Stew. (Ala.) 11 (1827) 
(notice to sue under statute) ; Branch Bank, &c. v. Darrington, 9 Ala. 949 
(1846) ; Welfare v. Thompson, 83 No. Car. 276 (1880) (shorter statute of 
limitations in favor of sureties) ; Lime Rock Bank v. Mallett, 34 Me. 547 
(1852) (extension of time); Springer v. Toothaker, 43 Me. 381 (1857) 
(abandonment of lien of execution) ; Cummings v. Little, 45 Me. 183 (1858) 
(by surrender of collateral) ; Hamilton v. Winterrowd, 43 Ind. 393 (1873) ; 
Holland v. Johnson, 51 Ind. 346 (187s) (extension of time and surrender 
of collateral) ; Buck v. Smiley, 64 Ind. 431 (1878) (extension of time) ; 
Sample v. Cochran, 84 Ind. 594 (1882) (surrender of collateral); Core v. 
Wilson, 40 Ind. 204 (1872) (joint maker entitled to statutory privilege as 
to execution) ; Harmon v. Hale, 1 Wash. Terr. 422 (1874) (false information 
by creditor as to payment) ; Rose v. Madden, 1 "Kan. 445 (1863) ; Roberson 
v. Blevins, 57 Kan. 50 (1896) (extension of time) ; Rose v. Williams, 5 Kan. 
483 (1870) (extension of time); Lambert v. Shitler, 62 la. 72 (1883), s. c 
71 la. 463 (1887) (discharge of attachment); Kelley v. Gillespie, 12 la. 55 
(1861) ; Wendling v. Taylor, 57 la. 354 (1881) (extension of time) ; Corielle 
v. Allen, 13 la. 289 (1862 (extension of time); Piper v. Newcomer, 25 la. 
221 (1868) ; Kirby v. Landis, 54 la. 150 (1880) ; (obiter) Chambers v. Coch- 
ran, 18 la. 159 (1864); Vestal v. Knight, 54 Ark. 97 (1891) (extension of 
time) ; Barron v. Cady, 40 Mich. 259 (1879) (extension of time) ; Lee v. 
Brugmann, 37 Neb. 232 (1893) (extension of time); German, &c, Ass'n v. 

(532) 
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imposed upon the taker the duty of equitable conduct toward the 
surety. By the general law of suretyship the creditor is required 
to observe certain equitable duties toward the surety. The credi- 
tor must not give a binding extension of time to the principal 
debtor, that is to the person primarily liable. 93 The creditor 
must not surrender collateral to the principal ; 94 nor commit any 
one of a number of other acts prejudicial to the surety, to which 
we shall presently refer, on pain of discharging him. 

In like manner, before the Act, parol evidence was almost 
universally admitted to prove that the payee or holder knew on 
taking the paper that an acceptor or maker was in reality only 



Helmrick, 57 Mo. 100 (1874); (semble) Young v. Cleveland, 33 Mo. 126 
(1862); Stillwell v. Aaron, 69 Mo. 539 (1879) (extension of time); Coats 
v. Swindle, 55 Mo. 31 (1874) (notice to sue under statute); O'Howell v. 
Kirk, 41 Mo. App. 523 (1890) (notice to sue under statute) ; Neel v. Harding, 
2 Met. (Ky.) 247 (1859); Weller v. Ralston, 89 S. W. 698 (1905); Osborn 
y. Low, 40 Oh. St. 347 (1883) (extension of time) ; McComb v. Kittridge, 
14 Ohio, 348 (1846) (extension of time) ; Billington v. Wagoner, 33 N. Y. 
31 (1865) (joint maker discharged by extension) ; Hubbard v. Gurney, 64 
N. Y. 457 (1876) ; (semble) Draper v. Trescott, 29 Barb. 401 (1859) ; Holt 
v. Bodey, 18 Pa. 207 (1852) (but see Diffenbacher's Estate, 31 Pa. Sup. 35 
[1906], note 95, Post) ; Adle v. Metoyer, 1 La. Ann. 254 (1846); Jones v. 
Fleming, IS La. Ann. 522 (i860) ; McCarter v. Turner, 49 Ga. 309 (1873) 
(failure to sue under statute) ; (semble) Stewart's Adm. v. Parker, 55 Ga. 
656 (1876) (extension of time); Perry v. Hodnett, 38 Ga. 103 (1868) (ex- 
tension of time); Matheson v. Jones, 30 Ga. 306 (i860) (fraud as to col- 
lateral fact known to plaintiff endorsee) ; Fraser v. McConnel, 23 Ga. 368 
(1857) (notice to sue under statute); (obiter) Glenn v. Morgan, 23 West 
Va. 407 (1884) (admitting defence good at law except in specialty contracts, 
but deciding specialty contracts not dischargeable by parol at law) ; Harris 
v. Brooks, 21 Pick. 195 (1838) (statement of creditor that he will look to 
principal only) ; Home v. Bodwell, 5 Gray, 457 (1855) (extension of time) ; 
(semble) Guild v. Butler, 122 Mass. 498 (1877) ; Scott v. Scruggs, 60 Fed. 
721 (1894) ; Vary v. Norton, 6 Fed. 808 (1881) (extension of time) ; Flynn 
v. Mudd, 27 111. 323 (1862) ; (semble) Trustees, etc. v. Southard, 31 111. App. 
59 (1889) ; (obiter) Ward v. Stout, 32 111. 399 (1863) ; (obiter) Voss v. 
Jank, 83 111. 599 (1876); Riley v. Gregg, 16 Wis. 666 (1863); (semble) 
Irvine v. Adams, 48 Wis. 468 (1879) ; Moulton v. Posten, 52 Wis. 169 (1881). 

Contra: California, &c, Bank v. Ginty, 108 Cal. 148 (1895) (practically 
overruling Capital, &c, Bank v. Reel, 62 Cal. 419 [1882]); Kritzer v. Mills, 
9 Cal. 21 (1858) ; Yates v. Donaldson, 5 Md. 389 (1854 (denying the defence 
at law, but by dictum admitting relief to be in equity) ; Anthony v. Fritts, 45 
N. J. (Law) 1 (1883) (held that the defence is inadmissible in a court of 
law, but a ground of equitable relief). See Westervelt v. Freeh, 33 N. J. 
(Eq.) 451 (1881). 

"Brandt on Suretyship, vol. 1, chap, xiv (3rd ed.) ; De Colyar on Guar- 
antees, *pp. 369-382; Ames's Cas. on Suretyship, pp. 153-183; Hening's Cas. 
on Suretyship, pp. 426-471. 

" Brandt on Suretyship, vol. I, § 369. §§ 498-505 (3rd ed.) ; De Colyar 
on Guarantees, *pp. 391-395; Ames's Cas. on Suretyship, pp. 192-216; Hening's 
Cas. on Suretyship, pp. 47 I "5 I 6- 
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an acceptor or maker for accommodation 95 and that the drawer 
or the endorsing payee was the principal debtor. It is safe to 
assert that by the year 1890 all American courts of last resort 
with about six exceptions, 96 had established as a uniform rule of 
the law merchant that knowledge by the payee, or holder, of the 
fact of suretyship before taking the paper could be shown by 
parol evidence despite forms or appearances. 

American courts, with hardly an exception, held such real 
surety on commercial paper discharged by any act of the creditor 
which would discharge any other surety. 

Recently the supreme courts of five states 97 have held that 
the above doctrine of suretyship is overthrown by the Act. One 



"Laxton v. Peat, 2 Camp. 185 (1809); Davies v. Stainbank,.6 De. G. 
M. & G. 679 (1855) (accommodation acceptor discharged by extension) ; 
Meggett v. Baum, 57 Miss. 22 (1879) (accommodation acceptor) ; Daggett 
v Whiting, 35 Conn. 366 (1868) (maker of check held surety without re- 
course to him) ; Hall v. Bank, 71 Ga. 715 (1883) ; Morehead v. Citizens 
Bank, 130 Ky. 414 (1908) (extension of time) [practically overruling Ander- 
son v. Anderson, 4 Dana. (Ky.) 352 (1836)]; (semble) Marsh v. Bank, 
48 Pa. 510 (1865) (maker of note surety for endorsee) ; Hoffman v. Habig- 
horst, 38 Oregon, 261 (1901) (maker of note surety for third person not 
a party to the paper) ; Lacy v. Lofton, 26 Ind. 324 (1866) (statutory duty 
of creditor when so ordered to levy and exhaust principal's property) 
[practically overruling Lambert v. Sandford, 2 Black. 137 (1828)]; (semble) 
Boatmen's Bank v. Johnson, 24 Mo. App. 316 (1887) ; (semble) St. Joseph, 
&c, Co. v. Hauck, 71 Mo. 465 (1880) ; (semble) Canadian Band, etc. v. 
Coumbe, 47 Mich. 358 (1882) (accommodation acceptor discharged by ex- 
tension of time to drawer) ; (semble) Guild v. Butler, 122 Mass. 498 (1877) ; 
Jennings v. Moore, 189 Mass. 197 (1905) (maker treated in equity as surety 
for anomalous endorser to payee and discharged pro tanto by loss of securi- 
ties). 

Contra: (Semble) Wilson v. Isbell, 45 Ala. 142 (1871) ; Bank v. Walker, 
9 S. & R. 229 (1823) ; Walker v. Bank, 12 S. & R. 382 (1825) (time given 
to the accommodated endorser held to be no discharge to the accommodating 
maker by the holder, who subsequently learned of the suretyship) ; White 
v. Hopkins, 3 W. & S. 99 (1841) ; Stephens v. Bank, 88 Pa. 157 (1878) ; 
Fourth Nat. Bank v. Frazier, 9 Phila. 213 (1874) ; Delaware, &c, Co. v. 
Haser, 199 Pa. 17 (1901) ; but in Holt v. Bodey, 18 Pa. 207 (1852), one joint 
obligor of a bond was permitted to prove his suretyship by parol and obtained 
a discharge by showing the release of security by the creditor; Cronise v. 
Kellogg, 20 111. 11 (1858); Diversy v. Moor, 22 111. 330 (1859); Clopper's 
Ad'mr v. Bank, 7 H. & J. 92 ( 1826) ; Van Alstyne v. Sorley, 32 Tex. 518 
(1870); Hoffman v. Bignall, 1 Tex. Ap. Civ. (Condensed Reports), p. 386 

(1879). 

"As is shown in notes 92, 93 and 96, the only American jurisdictions to 
the writer's knowledge where this principle was not established were Califor- 
nia. In New Jersey and Maryland the principle was applied by equitable 
process, but not at law. 

"Vanderford v. Farmers' Bank, 105 Md. 164 (1907) ; Bradley Engineer- 
ing Co. v. Heyburn, 106 Pac. Rep. 170 (1910) ; Cellers v. Meachem, 49 Oregon, 
180 (1907) ; Wolstenholme v. Smith, 34 Utah, 300 (1908) ; Richards v. Mar- 
ket Exch. Bank Co., 81 Oh. St. 348 (1910) ; s. c. 90 N. E. 1000. 
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supreme court has held otherwise. 98 In a seventh state, the act 
being in force, the supreme court, without mentioning the Act 
has adhered to the above mentioned long established doctrine of 
suretyship." We will examine these cases presently. 

Not only did the American courts before the Act apply the 
doctrines of suretyship where paper was taken with knowledge 
of the fact of suretyship, but in a great number of jurisdictions 
in this country, likewise in England, those doctrines were also 
applied where the payee, or any holder, learned after taking the 
paper, that an apparent principal was in reality a surety. If a 
holder with knowledge of that status acted prejudicially and in- 
equitably toward the surety he was discharged. Illustrations of 
frequent occurrence were, binding extensions of time to the 
joint maker or to the acceptor or maker for accommodation. 100 
The surrender or waste of collateral was similarly treated in very 
many jurisdictions as inequitable conduct on the part of any 
holder of paper with notice of the suretyship. In some states 
the extension of time and the surrender of collateral did not 
effect a discharge when the creditor's knowledge was acquired 
after transfer* The above are only two illustrations of inequit- 



" Lumber Co. v. Snouffer, 139 Iowa, 176 (1908). 

"Farmers' Bank v. Wickliffe, 134 Ky. 627 (1909); see Fritts v. Kirch- 
dorfer, 124 S. W. 882 (1910). 

»*Ewin v. Lancaster, 6 B. & Sm. 571 (1865) (accommodation acceptor 
discharged by time given by holder to the accomodated drawer; knowledge 
existed only at time of extension; Cropmton, J., said "that is the time to 
be looked at, because it is the time when the equity arises") ; Laxton v. Peat, 
2 Camp. 185 (1809) ; Bailey v. Edwards, 4 B. & S. 761 (1864) (accommoda- 
tion acceptor surety for endorser) ; Lauman v. Nichols, 15 Iowa, 161 (ij»3) 
(joint maker discharged by extension of time); Zapalac v. Zapp, 22 Tex. 
Civ. App. 375 (1900); Wheat v. Kendall, 6 N. H. 504 (1834); F»U« V - 
Quesnel, 63 Minn. 302 (1895) ; Smith v. Clopton, 48 Miss 65 (1873) ; Valley 
Bank v Meyers, 17 Nat Bank Rep. 257 (circ. 1877) (D. C. E. Dist. of Mo.) 
(maker of note surety for endorser discharged by extension of time) ; Wes- 
tervelt v. Freeh., 33 N. J. Eq. 451 (1881) (maker of note surety to payee for 
endorser discharged by extension of time) ; Shelton v. Hurd, 7 R- I- 4°3 
(1863) (payment by endorsee to holder causing a discharge of the payee 
endorser of whose surety the holder had notice before payment). Con- 
tra: Hoge v. Lansing, 35 N. Y. 136 (1866) (maker accommodating the 
payee) ; (obiter) Farmers', &c, Bank v. Rathbone, 24 Vt. 19 (1853) (acceptor 
in fact not for accommodation) ; Gano v. Heath, 36 Mich. 441 (1877) <J°»nt 
makers) ; Diversy v. Moor, 22 111. 330 (1859) (accommodation acceptor not 
discharged by statutory notice to sue drawer) ; Heath v. Derry, 44 N. H. 
174 (1862) (the note reading "all as principals promise to pay"). 

» See cases cited as contra in note 100, antt. 
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able conduct as a defence. We shall later note that there are a 
number of other defences in the law of suretyship. 

Rules of commercial law and of suretyship, so long con- 
tinued, so widely adopted and so generally regarded by our 
courts as being consonant with justice should never have been 
overthrown unless upon demonstration that the American courts 
had all along been deceived by perjurers into discharging parties 
to commercial paper who pretended to be sureties, but were in 
reality, as in appearanc, primarily liable. There was no English 
inspiration for the novelty. The Bills of Exchange Act intro- 
duced no change in England, where the law was as liberal to the 
surety as in the most liberal of the United States. 

Yet, as above stated, a complete reversal in the law of 
suretyship in relation to commercial paper has already been ac- 
complished in five states — contrary minded one state — by the 
interpretations of Sees. 119, 120 and 192 of the Act. 

"Sec. 120. A person secondarily liable on the instrument is 
discharged : 

* * * 6. By any agreement binding upon the holder to ex- 
tend the time of payment, or to postpone the holder's right to 
enforce the instrument, unless made with the assent of the party 
secondarily liable, or unless the right of recourse against such 
party is expressly reserved." 

"Sec. 192. The person 'primarily' liable on an instrument 
is the person who by the terms of the instrument is absolutely 
required to pay the same. All other parties are 'secondarily' 
liable." 

The following case is typical of those which have given rise 
to the interpretations of the Act now under consideration. 

A and B are joint makers of a promissory note to the order 
of C, who is aware upon taking the note that A in reality is 
principal debtor and B is only his surety. After maturity, C gives 
to A a binding extension of time. What is the effect of such ex- 
tension on the right of C against B if C's knowledge of the fact 
of B's suretyship is proved by parol evidence ? Before the Act, 
B was discharged in practically all the states. 1 The writer finds 
only a few exceptional jurisdictions where the defence is not 

* See ante, note 92. 



THE UNIFORM NEGOTIABLE INSTRUMENTS LAW 537 

valid both at law and in equity. These are given at the con- 
clusion of the preceding note. Under the Act, B is not a dis- 
charged in Maryland, 2 in Washington, 3 in Oregon, 4 in Utah, 5 in 
Ohio. 8 

But B is discharged in Iowa r and in Kentucky. 8 
The Act has admittedly reversed the rule in Oregan, 9 Utah, 10 
and Ohio. 11 

By what reasoning are the above sections so interpreted as 
to turn upside down the pre-existing uniform law ? The judicial 
reasoning just now in vogue is, (i) that a joint maker cannot 
under Sec. 192 be "secondarily liable" but must be "primarily 
liable"; (2) that a joint maker being so liable cannot be other- 
wise discharged than as set forth in Sec. 119; (3) that the modes 
of discharge of a person "secondarily liable" set forth in Sec. 
120 can apply only to him who appears on the paper to be 
"secondarily liable." 

The Supreme Court of Iowa (the dissenting state), felt 
such a reluctance to wholly annihilate the previously settled rule 
of suretyship in that state that its Supreme Court held the in- 
equitable conduct of the payee in the foregoing hypothetical case 
to be a discharge of the joint maker. 12 This interpretation of the 
Act in Iowa distinguishes between the duty of a payee taking 
with notice and a bona fide purchaser. 18 

It must likewise follow that in the above named five juris- 



•Vanderford v. Farmers' Bank, 105 Md. 164 (1907). 

•Bradley Engineering Co. v. Heyburn, 106 Pac. Rep. 170 (i9">). 

'Cellers v. Meachem, 49 Oregon, 186 (1907)- 

•Wolstenholme v. Smith, 34 Utah, 300 (1008). 

•Richards v. Market Exch. Bank Co., 90 N. E. 1000 (1910). 

"Fullerton Lumber Co. v. Snouffer, 139 Iowa, 176 (1908). 

•Farmers* Bank v. Wickliffe, 134 Ky. 627 (1909) ; see Fritts v. Kirchen- 
dorfer, 124 S. W. 882 (1910). 

• See authorities cited in Cellers v. Meachem, 49 Oregon, at p. 189. 

-In Wolstenholme v. Smith, 34 Utah, at p. 302, the court says: "There 
is no doubt that under the decisions of this court prior to the enactment of 
(the law) relating to negotiable instruments, the facts alleged in the answer 
and found by the court constituted a defence and discharged Darmer. 

"Conceded in opinion of Spear, J., in Richards v. Bank Co., 00 N. E. 

1000 (1910). 

See Chambers v. Cochran, 18 Iowa, 159- 

"Fullerton Lumber Co. v. Snouffer, 139 la. 176 (1908). 

"lb., p. 178. 
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dictions wherever the drawer or endorsing payee is in fact the 
principal debtor, and the maker or acceptor has signed solely 
for the accommodation of the principal, the creditor or holder 
owes no equitable duty to the accommodation maker or acceptor. 
His suretyship cannot be proved for the purpose of showing his 
discharge because, according to the foregoing interpretation, he 
is not secondarily liable. Only those are held to be secondarily 
liable who so appear on the paper. Hence if A is the accommo- 
dation maker of a note to the order of B, who is the principal, 
and C, taking the paper by indorsement from B with knowledge 
of these facts, gives to B a binding extension of time, A would 
not be discharged. 

It has been previously shown that in England and in very 
many states, before the Act, A was discharged upon parol proof 
of C's conduct in so extending the time of payment to B. 1 * Un- 
der the Act the case of the accommodated drawer is the same 
as that of the accommodated payee. Parol evidence to show 
that the accommodated drawer is primarily liable must of course 
be excluded if the above five courts adhere consistently to their 
interpretation. If other courts follow those five, the result of 
course, is the overthrow of much law which prior to the Act 
had been uniformly settled. 

And yet, according to the now prevailing interpretation of 
the Act, if the extension were given to the maker A, the indorser 
B would be discharged in the above case. This result, as pointed 
out by Professor Ames involves the farcical conclusion that under 
the Act time given to a surety discharges the principal debtor. 15 

Finally, according to this now dominant interpretation, the 
case is no different where the holder after obtaining title to the 



"See ante, note 95. 

""It certainly discharges the accommodated endorser of a note, if the 
holder with knowledge of the accommodation should release the accommo- 
dating maker. This would be a shocking result and contrary to all the re- 
ported decisions on this point." 14 H. L. R. 448 (1901)- Reprinted in Bran- 
nan on The Negotiable Instrument Law (2nd ed.), p. 200. 

Professor Ames' final utterance, so far as I am aware, was in February. 
1903, in 16 H. L. R. 255, 259: "Sections 120-5 and 120-6. No elasticity of 
interpretation can correct the errors of these sub-sections. They declare in 
effect that a release or the giving of time to an accommodation acceptor or 
maker will discharge the accommodated drawer or endorser, and thereby 
overturn well established doctrines of suretyship, these inaccurate statements 
of the law of suretyship should be eliminated." 
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instrument acquires knowledge of the suretyship and acts in- 
equitably to a joint maker or any maker or acceptor who signs 
for accommodation only. 

The surety in such cases canot be discharged in Maryland, 
Washington, Oregon, Utah, or Ohio without an inconsistency 
scarcely thinkable in the interpretation of the Act. Obviously, in 
those five jurisdictions knowledge of the suretyship acquired by 
the holder after taking title to the paper can impose no greater 
duty to do equity than knowledge acquired before transfer. The 
effect of the dominant interpretation in the five above mentioned 
jurisdictions (and those which will follow them) is the over- 
throw of the law as previously laid down in Iowa, Texas, New 
Hampshire, Minnesota, Mississippi, New Jersey, Rhode Island. 16 

But we are told that the Maryland, Washington, Oregon, 
Utah, Ohio interpretation is a misinterpretation of the Act. It is 
argued by commentators 17 on the Act (and with plausibility), 
that inasmuch as Section 119 provides that: "A negotiable in- 
strument is discharged * * *.(4) By any other act which will 
discharge a simple contract for the payment of money," the rule 
applicable to simple joint contracts allowing parol evidence of 
the suretyship of one joint maker for the other also applies to 
negotiable instruments. But is it not true that the more forc- 
ibly this proposed interpretation may strike the judges of other 
states the more diversity will exist in the interpretation of the 
Act? And how does the proposed interpretation apply to the 
maker for accommodation ? Is the accommodated indorser bound 
by "simple contract"? 

Plainly it is now too late to hope for uniformity of the 
law on this point by any uniformity of interpretation of sections 
1 19, 120, 192. To reach a uniform rule either Iowa must change 
her interpretation and with other states must follow the five 
states above mentioned, or, on the other hand, those five states 
must bandon their interpretation. Is there less hesitancy on the 
part of judges to correct a prior misinterpretation of a code than 



"See ante, note 100. 

"Brannan (2nd ed), p. 117; Street in Law Notes, Sept., 1907, p. 105; 
Amasa M. Eaton, Address of 1907 in Am. Bar Assn. Repts., vol. XXXI, 
p. 1164. 
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to correct a prior erroneous declaration of the commn law? But 
absolute uniformity could not be attained even by a harmony of 
judicial interpretations of Sections 119, 120 and 192. Three 
states, Wisconsin, Illinois and Kansas, never adopted sections 
119, 120 and 192 in the form adopted by the other states. These 
three states were influenced to adopt a modification of the 
sections in question by the criticism of the Act offered by Pro- 
fessor Ames, who predicted in 1900 18 that very eclipse of the 
surety's rights accomplished over seven years later by the Act in 
the five States of Maryland, Washington, Oregon, Utah and 
Ohio. 

The three states above mentioned, viz: Wisconsin in 
1899, 19 Kansas in 1905, 20 and Illinois in 1907, 21 when they 
adopted the Act, attempted to avoid certain predicted wrongs to 
the surety by introducing somewhat different phraseology into 
the sections under examination. But even as between Wis- 
consin, Illinois and Kansas there is no uniformity. The equitable 
defences are different in Wisconsin from the equitable defences 
in Illinois and Kansas. The situation will be apparent from a 
glance at the varied enactments of the three states. 

The Wisconsin edition of the Act consists in substance of 
an attempt to confer upon the "person secondarily liable upon the 
instrument" a number of the equitable defences of the surety. 

By the Wisconsin Act : 

"A person secondarily liable on the instrument is dis- 
charged : 

1. By any act which discharges the instrument; 

2. By the intentional cancellation of his signature by the 
holder ; 

3. By the discharge of a prior party ; 

4. By a valid tender of payment made by a prior party. 

"14 H. L. R., p. 254 (1900). 

"Laws of Wisconsin, 1809, ch. 356, sec. 1679-1- , 

The Wisconsin variations are noted in Brannan on The Negotiable In- 
strument Law (2nd ed.), p. 120. 

"In Kansas the variation consists in omitting from section 192 of the 
act, the last line— "All other parties are 'secondarily liable'." Kansas Laws 
of 1005, chap. 310, sec. 2. 

See Brannan (2nd ed.), p. 158. 

"Laws of Illinois, 1007, p. 418, sec. 119. The Illinois variations are noted 
in Brannan on The Negotiable Instrument Law (2nd ed.), p. 120. 
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4a. By giving up or applying to other purposes collateral 
security applicable to the debt, or, there being in the holder's 
hands or within his control the means of complete or partial satis- 
faction, the same are applied to other purposes. 

5. By an agreement binding upon the holder to extend the 
time of payment or to postpone the holder's right to enforce 
the instrument unless made with the assent prior or subsequent 
of the party secondarily liable, unless the right of recourse against 
such party is expressly reserved, or unless he is fully indemni- 
fied." 

Here then are certain defences recognized by the law of 
suretyship and incorporated into the law of negotiable paper in 
Wisconsin for the benefit of the "person secondarily liable upon 
the instrument" which do not exist as defences under the Act 
or in the Illinois variation of the Act. 

The Wisconsin Act has preserved the definition of a person 
secondarily liable given in the Act. 22 The question seems to be 
as yet undetermined in that state since the Act, whether an 
apparent principal can be shown to be in reality a surety. 

The Illinois act has modified the Act by incorporating for 
the benefit of the real surety, but apparent principal, provisions 
designed to permit equitable defences based on a binding exten- 
sion of time, and on the release of the principal without reser- 
vation; but has omitted altogether the words of the Act (as 
recommended) which provide that the discharge of a prior party 
works the discharge of a subsequent party. The Illinois modifica- 
tion of Section 120 of the Act is given in the note. 23 The Illinois 



'Sec. 192. 

'The Illinois Act reads as follows: 

"A person secondarily liable on the instrument is discharged: 

1. By an act which discharges the instrument. 

2. By the intentional cancellation of his signature by the holder. 

3. By a valid tender of payment made by a prior party. 

4. By a release of the principal debtor, unless the holder's right 
of recourse against the party secondarily liable is expressly 
reserved, or unless the principal debtor be an accommodating 
party. 

5. By an agreement in favor of the principal debtor binding upon 
the holder to extend the time of payment or to postpone the 
hclder's right to enforce the instrument, unless made with 
th* assent prior or subsequent of the party secondarily liable, 
or unless the right of recourse against such party is expressly 
reserved, or unless the principal debtor be an accommodating 
party." Laws of Illinois, 1907, p. 418, sec. 119. 
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act omits the two defences peculiar to the Wisconsin act — the sur- 
render of collateral and the failure to apply available property. 

The Kansas modification 2 * consists in dropping from Sec- 
tion 192 of the Act the concluding sentence — "All other parties 
are secondarily liable." The Kansas act 2S adopts Section 120 
of the Act without change. Hence it would seem that in Kansas 
the person who is an apparent principal can be shown to be in 
reality a surety. 

The omission above noted removes the basis for that inter- 
pretation which, as heretofore shown, has been put upon the Act 
in the five states that have destroyed the defences of the surety 
on commercial paper. 

These variations from the Act in Wisconsin, Illinois and 
Kansas are not the only variations. 28 But the writer's purpose is 
not to emphasize the point that local patchings and mendings of 
an act, which is intended to introduce uniform rules of law, 
defeat the entire program of uniformity. Professor Patten has 
clearly pointed out and illustrated this unfortunate local tend- 
ency. 27 The question is, what is to be done to prevent the 
destruction of the rights of the surety on commercial paper? 
Uniformity cannot be accomplished by judicial interpretation of 
the Act. The question then must be answered, should the surety's 
rights be saved by supplemental legislation in the various States, 
substituting for the Act the Wisconsin or the Illinois or the Kan- 
sas modification, or a modification different from each? 

It is the writer's view that no legislation of the kind should 
be attempted but that Sections 120 and 192 should be totally 

repealed. 

The reasons for this view will be presently elaborated, but 



14 Kansas Laws, 1905, chap. 310, sec. 2. 

"Kansas Laws, 1905, chap. 310, sec. 127. 

" In New York and Maryland, by the act as there modified and adopted, 
a binding extension given with the assent of the surety would seem never- 
theless to work the discharge of even the actua and apparent surety. Such 
a result it is needless to say, is contrary to the well settled principles pt 
suretyship. But that conclusion would seem to be inevitable from the omis- 
sion of the words "unless made with the consent of the party secondarily 
liable or" in sub-section 6 of section 120 of the act. 

The New York and Maryland variation is noted in Brannan (2nd ed.), 
p. 120. 

"University of Penna. Law Review, vol. 59. PP- 211-213. 
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in substance they amount to this — that unless all defences of the 
surety are codified none should be; that all cannot be successfully 
codified owing to the diversity of the suretyship rules under 
both the decisions and statutes of the different states. Professor 
Ames in criticising the Act very truly said : 

"There seems to be no sufficient reason, on the one hand, 
for inserting these doctrines of suretyship in a negotiable instru- 
ments code, or, on the other hand, if they are to be inserted, 
for omitting other doctrines of suretyship of equal importance." 28 

But there would seem to be a sufficient reason for not in- 
serting any defences unless all are inserted. The omission of a 
defence from the code indicates an intention that the omitted 
defence shall no longer exist. 

The Wisconsin act does not mention the defence of the 
surety who has been misinformed by the creditor as to the con- 
dition of the principal's accounts and transactions, 29 nor the de- 
fence that the surety has been told by the creditor that he will 
look only to the debtor, 30 nor the defence of the surety growing 
out of dealings between the creditor and co-surety. 31 Are these 
defences taken away in Wisconsin? Does the rule expressio 
unhis, &c, apply? If not, why not? So too no reference is 
made in the Wisconsin act to a statutory defence now existing in 
many states and based upon a request by the surety to the creditor 
\o sue the debtor. 32 Are all such prior statutes repealed by im- 
plication in the states which have adopted the original text of 
section 120? So the Ohio court believes {obiter) to be the 



" 14 H. L. R. 254, 448 (1901). 

" Frank Fehr Brewing Co. v. Mullican, 66 S. W. 627 (1902) ; s. c. 23 Ky. 
Law Rep. 2100. 

"Harris v. Brooks, 21 Pick. 195 (1838). 

* See Ames' Cases on Suretyship, chap. II, sec. XIII. 

" Professor Ames (Case Book on Suretyship, p. 223, n. 2) remarks : "In 
several states there are statutory provisions in regard to a request by a 
surety to the creditor to sue the debtor. Nearly all of such statutes require 
a request in writing and by some of them a failure to sue, releases the surety 
even though the surety has suffered no loss by such failure. But there is no 
uniformity in these statutes." He then cites a large number of state deci- 
sions discussing the statutes in question. 

Reference to some of these statutes is also given in Stimson's American 
Statute Law (1886), vol. 1, sec. 5105, (A), (B), (C). 
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present situation in Ohio. 33 These prior statutes have received a 
liberal construction, and have been applied where the surety ap- 
pears as an apparent principal on commercial paper. 34 

But is it not a vain hope that all state courts will uniformly 
adopt this view of an implied repeal by the Act of so many pre- 
existing express statutory defences? Mr. Jeremy Bentham, no 
doubt, would say, let these pre-existing statutes and the general 
doctrines of suretyship be all incorporated into a New Compre- 
hensive Code of Suretyship and let that be promulgated by the 
Commissioners and adopted by the states. Uniform Codification 
of Suretyship is however something much easier said than done. 
As to the defence based on a request to sue, we must note that all 
states do not have this statutory defence; and as, apart from 
statute the defence does not generally exist, 38 the enactment of 
this defense in a code of suretyship must alter the law now exist- 
ing in many states. 

It is not the writer's purpose to discuss the general question 
of the feasibility of uniform codification either of suretyship or 
of other branches of the law. 86 Certainly the results of the uni- 
form codification of the law of commercial paper cannot be 
called an auspicious augury for the draftsman of a code 
of suretyship. It may be suggested, however, that he should 
avoid an ambiguity existing in the Wisconsin act. See the 
peculiar Wisconsin words: "There being in the holder's hands 
or within his control the means of complete or partial satisfaction 
the same are applied to other purposes." A bank, holding a 
note of A its depositor payable generally and not at the bank, per- 
mits A at maturity to check out his balance. Is the endorser dis- 
charged? The Wisconsin words might or might not be held to 
so import. If they do then the Wisconsin law will be exactly 
the contrary of the now existing rule in the adjoining state of 



"Richards v. Market, &c, Bank, 90 N. E. 1000 (1910). 

* Some of these cases are in note 92, ante. 

" Ames' Cases on Suretyship, p. 22, note 2 : "But in most of the states the 
courts have repudiated the doctrine of Pain v. Packard." 

** This subject as a present day problem is discussed by Professor Patten 
in University of Pennsylvania Law Review, vol. 59, p. 203. 
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Illinois, 37 and in the states of Indiana, 38 Maryland, 39 Massa- 
chusetts 40 and Pennsylvania. 41 

It will be noted that Professor Ames' advice, given before 
section 120 had been construed by any court is the inspiration of 
this present argument for the repeal of Sec. 120. Said he: 

"The wise course is to drop sub-sections five and six from 
the act." 

His final opinion was : 

"No elasticity of interpretation can correct the errors of 
these sub-sections * * *. These inaccurate statements of the 
law of suretyship should be eliminated." 42 

Professor Ames, profoundly learned in both the law of 
suretyship and of negotiable instruments, based his judgment 
that suretyship defences should be excluded from section 120 
upon grounds already stated. For needed additional emphasis 
let us repeat them here : 

"There seems to be no sufficient reason, on the one hand, 
for inserting in a negotiable instrument code, the doctrines of 
suretyship in sub-sections 5 and 6, or, on the other hand, if they 
are to be inserted, for omitting other doctrines of suretyship of 
equal importance."** 

It is submitted that the entire argument of the present 
writer is merely an expansion and elaboration into detail of the 
above sentence. 

It is submitted that we wholly miss the meaning of this great 
master of the common law if we understand him to advise a 
fragmentary codification of suretyship incorporated into the nego- 
tiable i nstrument code as has been done in Wisconsin. 

"Second Wabash Bank, &c, v. Hill, 76 Ind. 223 (1881). 

" Voss v. Bank, 83 111. 599 (1876). 

"Martin v. Bank, 6 H. & J. 235 (1824). 

"Nat., &c. Bank v. Peck, 127 Mass. 298 (1879). 

"First Nat. B'nk v. Pejtz, 176 Pa. 513 (1896) ; Cf. Commercial Nat. Bnk. 
v Henninger, 105 Pa. 496 (1884) ; First Nat. Bnk. v. Shreiner, no Pa. 188 
(1885) ; German, &c, Bank v. Foreman, 138 Pa. 474 (1890). 

a National Bank, &c, v. Smith, 66 N. Y. 271 (1876). 

-16 H. L. R. 259 (1903). 

••14 H. L. R., p. 448 (I90I)- 
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It is true that Professor Ames in addition to the above 
advice also said : 

"If these sub-sections are retained even in amended form, 
another should be added to the effect that an accommodating ac- 
ceptor or maker will be discharged if the holder with knowledge 
of the accommodation releases or gives time to the accommodated 
drawer or endorser. The authorities are almost unanimous on 
this point." 

But it is submitted that this is a suggestion to correct an 
obvious inaccuracy and not a recommendation of fragmentary 
codification of suretyship. 

Section 120 contains also an ambiguity in sub-section 3 — in 
the word "discharge." 44 This word has already been the subject 
of controversy between commentators. In fact, there appears to 
be nothing in the section except erroneous statements of law, the 
ambiguity noted, and a few truisms universally admitted. 

It should be borne in mind that the law generally prevailing 
before the Act did not impose upon the bona fide purchaser of 
commercial paper any latent equities of an unknown surety. The 
payee taking a joint note with knowledge of a relation of prin- 
cipal and surety between the joint makers or with knowledge of 
the relation between an accommodation acceptor or maker and 
a drawer was merely required to respect the rights of a known 
surety. If this general rule is to be preserved the surest method 
of preserving it is the repeal of the sections which now endan- 
ger it. 

The case of the anomalous indorser may present various 
contracts of suretyship. To fasten some sort of law merchant 
liability upon him various fictions have from time to time been 
resorted to by the courts. He has been called and treated as "a 
new drawer," "a joint maker," "a second indorser," "a first in- 
dorser," "a surety," "a guarantor." 

Inconsistent as these fictions are with each other, they usually 
have been applied in conformity to one doctrine common to 
all — the admissibility of parol evidence to show inter partes the 



** A resume of the discussion of this ambiguity by various commentators 
is given in Brannan on The Negotiable Instrument Law (2nd ed.), pp. 120, 121. 
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person for whom and the person to whom this irregular signer 
became responsible and the terms of that undertaking. 

A codification therefore of the liabilities of the anomalous 
indorser as surety should provide also for his rights as surety — 
his right of reimbursement against his principal, his right of 
contribution against his co-sureties. 

Sections 63 and 64 of the Act define the liability of an 
anomalous indorser, but here again the fundamental doctrines 
of suretyship are not compatible with the words of these sections. 

Thus under section 64 no adequate provision is made for 
the case where the drawer has a debt against the drawee, who 
accepts the bill drawn to the drawer's own order, and the bill is 
then anomalously endorsed for the benefit of the acceptor before 
delivery by the acceptor. Here the acceptor is the principal 
debtor. The anomalous indorser is his surety to the drawer- 
payee, who should obviously be entitled to recover on the bill. 

But by the strict wording of sub-section 2 of section 64 of 
the Act, the inference is certainly a fair one that the anomalous 
endorser is liable (only) to all parties subsequent to the maker or 
the drawer. 45 An interpretation of the Act as applied to the 
above stated situation has been given by the New York Court of 
Appeals. 48 That court holds that such anomalous indorser is 
liable to the drawer-payee, where parol evidence shows that the 
anomalous indorser was surety for the acceptor to the payee. 
The court's exegesis of the statute is somewhat forced; particu- 
larly, where it is said that "the maker of the bill is in legal effect 
and within the intention of this section an indorser." Neverthe- 
less, the following general positions taken by the court are likely 
to be followed in those jurisdictions which respect long-estab- 
lished doctrines of suretyship : 

"Parol evidence is necessary to determine whether a party 
to an instrument, including an indorser thereon, is an accommo- 
dation party, and also to determine which other party to the 
instrument he had accommodated. * * * There is no reason 



"This defect in section 64 was pointed out by Professor Ames in XIV 
H. L. R., p. 250 (1900). 

"Haddock, &c, Co. v. Haddock, 192 N. Y. 499 (1908). 
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that we can conceive why the legislature should intend to change 
the rule in regard to the admission of parol evidence as it had 
existed in their state many years." 

As contended by Professor Brannan, 47 the New York de- 
cision seems incompatible with the view that the section states an 
absolute and not merely a prima facie liability. 

In this view the writer fully concurs. There seems to be no 
doubt that sections 63 and 64 taken together are not the state- 
ment of disputable presumptions, subject to modification by parol 
evidence of intention. Section 63 asserts that such a signer is to 
be deemed to be an indorsee Only one exception is mentioned 
where this inference does not apply — his indication by appropriate 
words of his intention to be bound in some other capacity. This 
one exeception clearly negatives any other exception. If the case 
of parol evidence to prove a contrary intention from the writing 
were also an exception, mention would certainly have been made 
of it. 

It would also have seemed to be quite plain that sections 63 
and 64 were not designed to define the liabilities of the anomalous 
indorser merely in respect to purchasers for value without notice. 
If such had been the intention then the words "holder in due 
course" would doubtless have been used. They occur in section 
56 of the Bills of Exchange Act — of which section 63 of the Act 
is a partial reproduction. 

An intention to define the anomalous indorser's liability to 
the other parties to the paper is indicated by the implications con- 
tained in the expressions "he is liable to all parties subsequent to 
the maker or drawer," and "he is liable to all parties subsequent 
to the payee." The implication is, that the anomalous indoser in 
the situation described in sub-section 2 is not to be liable to the 
maker or drawer, or to the acceptor. The implication in sub- 
section 3 is that the anomalous indorser is not to be liable to the 
payee nor to any parties prior to the payee. 

And yet the Supreme Court of Tennessee as one of several 
grounds of decision, in holding an anomalous indorser to be a 
maker, says: 

4T Brannan on the Negotiable Instruments Law (2nd ed.), pp. 78, 79- 
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"We are of opinion that the real contract between the parties 
can be shown now as fully as it could have been shown before the 
passage of the negotiable instrument Act." 47a 

The above mentioned New York theory also seems incom- 
patible with that of those five previously enumerated states where 
the Act is held to exclude parol evidence of known suretyship. 
In other words, when the question of the effect of a binding 
extension of time knowingly given by a holder to an apparent 
surety, but real principal, shall again arise in New York it is 
likely that the real surety, though an apparent principal, will be 
held to be discharged. Such was the New York rule before the 
Act. 48 When a court to preserve the doctrines of suretyship 
calls a drawer an indorser within the intention of section 64, 
that court will hardly hesitate to construe "person secondarily 
liable" in section 120 as meaning the person who is in reality 
secondarily liable. In section 191, the terms "person primarily 
liable" and "person secondarily liable" could by such a court be 
treated as fluid terms stating only the prima facie liability, but 
where "the context otherwise requires," the true status could be 
shown. Parol evidence of the facts together with the whole law 
of suretyship would then be the context. 

Professor Brannan very truly observes that: "The con- 
struction put by the New York Court of Appeals on section 64-2 
seems fatal to uniformity." 49 

Again, the drawer of the bill may be the accommodated party 
and the anomalous signer may lend his credit to secure the 
acceptor for accommodation, who would therefore be entitled 
to reimbursement from the anomalous signer. If the drawer was 
also the payee, and the irregular signing was done before delivery, 
such signer would by the Act be "liable to all parties subsequent 
to the maker or drawer." But he would not be liable to the 
acceptor for accommodation. Or suppose in the given case the 
anomalous signer had agreed with the acceptor for accommoda- 
tion to divide the loss equally with him? 



"a Bank v. Busby, 120 Tenn., at p. 666 (1908). 

a See ante, notes 92, 95. 

"Brannan on The Negotiable Instrument Law (2nd ed.), p. 79- 
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The anomalous indorser may be a principal debtor. The 
bill or note may be drawn to the drawer's own order and the 
anomalous indorser be the principal debtor. 50 Rare though such 
a case may be, a correct administration of the law merchant 
requires that the anomalous indorser, if he be in fact the prin- 
cipal, should reimburse his surety regardless of the fact whether 
that surety is a subsequent indorser, the drawer, the payee or the 
acceptor. 

If it be argued that the section does not pretend to apply to 
a case where the anomalous indorser is a principal, the answer is 
that the words of sub-section two make the anomalous indorser 
"liable to all parties subsequent to the maker or drawer," 
wherever the drawer is the payee. 

If the payee were surety for the anomalous indorser and, 
having paid, sued him for reimbursement, section 64 would ap- 
parently preclude recovery. 

Again the anomalous signer may be indeed a surety, but a 
surety for the indorsee. Suppose the bill is drawn for the accom- 
modation of the indorsee of the payee. This indorsee or second 
indorser is then the principal debtor. Suppose the drawer-payee- 
indorser is a co-surety with the anomalous signer for the second 
indorsee. If the drawer-payee pays the bill, and sues the anom- 
alous indorser for contribution, how can he recover when the 
Act says such anomalous signer "is liable to all parties subsequent 
to the maker or drawer?" 

A and B are joint makers of a note to their own order, but 
A is the acknowledged principal, B and the anomalous indorser 
C agree to be liable equally as sureties for A. 

If A and B endorse to X and B pays the entire note can he 
recover one-half from C ? 

The several hypotheses above given obviously raise the fol- 
lowing question : 

To what actions do sections 63 and 64 apply? Do they 
define the rights and liabilities of the irregular signer in only 
those actions which are based upon the bill or note? Or, do 
these two sections also apply to actions for reimbursement and for 



" Jennings v. Moore, 180 Mass. 198 (1905), 75 N. E. 214 (1905) (Mass.). 
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contribution based upon those express or implied contracts of 
suretyship which fix between the parties themselves their liability 
on the paper ? 

On this point the sections are hopelessly ambiguous. In 
cases where the drawer is not the payee and the instru- 
ment is not payable to bearer as specified in sub-section 2, free 
play may be given under the Act to the doctrines of suretyship. 
Thus, the anomalous indorser can recover against the maker, 
"but the action is not on the note." 51 

The radical defect throughout section 64 is that it makes 
the rights and liabilities of the irregular signer dependent upon the 
form and not the substance of the contract. The expression : "If 
the instrument is payable to the order of" — makes formality a 
test of liability. 

The writer believes that section 64 of the Act should be 
repealed in toto, as it is likely to lead to interpretations contrary 
to that of New York. The desirable result reached in that state 
by doing some violence to language, would then be possible on 
acknowledged principles of the law merchant and of suretyship. 

But section 63, in the writer's opinion should not be repealed, 
but amended so as to express more satisfactorily the liability and 
the rights of the anomalous signer. 

The suggestion of Professor Ames is to amend section 64 by 
striking out the first two sub-sections and substituting the follow- 
ing (as has been done in Illinois) : 

( 1 ) "If the instrument is a note or bill payable to the order 
of a third person, or an accepted bill payable to the order of the 
drawer, he is liable to the payee and to all subsequent parties. 

(2) If the instrument is a note or unaccepted bill payable 
to the order of the maker or drawer, or payable to bearer, he is 
liable to all parties subsequent to the maker or drawer." 

Though these suggestions obviate two of the difficulties 
above hypothetically suggested by the writer they do not obviate 
them all. 

They do not provide for the cases where the anomalous 
signer is a surety for the indorsee as principal, nor where the 



"Quimby v. Varnum, 190 Mass. 211 (1906). 
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anomalous signer is a co-surety for the drawer with the acceptor, 
nor where the anomalous signer and one joint maker of a note 
are co-sureties for the other joint maker. 

Nor, it is submitted, are the changes advised by Professor 
Ames free from the ambiguity of the original section as to the 
extent of liability in an action for contribution where the anom- 
alous signer is a co-surety. Thus, suppose the drawer-payee and 
the anomalous signer are co-sureties with equal liability for the 
acceptor as principal. The drawer-payee having paid the bill 
sues the anomalous signer. To what extent would he be allowed 
to recover? 

Moreover, any legislative enactment which makes the irregu- 
lar signer conclusively an indorser as to any immediate parties 
will either work injustice or breed contradictory interpretations. 
The New York and Tennessee decisions prove the futility of a 
legislative fiat that courts of justice shall disregard the equitable 
doctrines of suretyship in relation to commercial paper. 

But, if repealing section 64 in toto we substitute for the sec- 
tion 63 of the Act, the section 56 of the English Bills of Exchange 
Act with some modification, the writer believes that a better codi- 
fication of the subject will be accomplished than to adopt the sug- 
gestions of Professor Ames. Section 56 of the Bills of Exchange 
Act provides : 

"Where a person signs a bill otherwise than as drawer or 
acceptor he thereby incurs the liabilities of an indorser to a holder 
in due course." 

This section can be made applicable to notes by inserting 
after the word "acceptor" the words "or signs a note otherwise 
than as a maker or drawer." 

The English Bills of Exchange Act, sec. 56, in dealing with 
the anomalous indorser attempts no such rigid solidification of 
the law of suretyship as is supposed by American commentators to 
be the effect of the American Act, and as future decisions (con- 
flicting with those of New York and Tennessee) are practically 
certain to hold. 

The English Section 56 applies only to a holder in due 
course and the rights of immediate parties against the anom- 
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alous signer; and his rights against them are left (unfettered 
by presumptions) to be determined by parol evidence. A pre- 
sumption of liability by one signer to another presupposes that 
a certain order of signing is tantamount to the expression of a 
certain liability. But if the signing is anomalous or irregular 
then no presumption whatever should exist between immediate 
parties. 

The English Section 56 fortunately therefore creates not 
even a prima facie liability between the parties and the anomalous 
signer. The bona fide holder for value or holder in due course is 
in a different position. 

In Pennsylvania the repeal of section 64 and the substitution 
of section 56 of the Bills of Exchange Act would destroy the 
presumption of the Act that the anomalous signer is as an in- 
dorser liable to the payee. Before the Act, in Pennsylvania, he 
was not so liable even on parol proof of intention. But that view 
should give place to the broader idea that the anomalous signer is 
a law merchant surety like the aval of the Civil Law, and is 
neither a fictitious "second indorser" nor a Common Law within 
the Statute of Frauds. Glenie v. Smith, L. R. 1 K. B. 263 
(1908) adopts this view. 

On the question of notice of dishonor to the anomalous 
signer the writer believes that such a clause as the following at 
the conclusion of the substituted section, would promote uni- 
formity : 

"A person so signing is, if secondarily liable, entitled to 
notice of dishonor before he can be held liable either to an im- 
mediate party or to a holder in due course." 

A surety, at common law not being entitled to notice of his 

principal's default, uniformity may thus be promoted between 

jurisdictions of which some might treat the anomalous signer as 

entitled to notice, and others, as a surety entitled to none. The 

immediate parties like the holder in due course would then be 

obliged to give notice of dishonor in all cases of secondary 

liability. 

Crawford D. Hening. 

University of Pennsylvania. 



